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ONTARIO

SUPERIOR COURT OF JUSTICE

BETWEEN: )
)
Giregory Seganfreddo ) Christopher Burrison and Rui Alves,
) Solicitors for the Plaintiff
Plaintiff )
)
- und - )
)
)
) - - -
Anna Fiore Segantreddo, also known as Anna ) Gary Joseph and Vanessa Lam, Solicitors
Fiorc, Santo Fiore and Maria Fiore ) {or the Delendant, Anna Fiorc Scganfreddo
)
Y Anna Wong, Sohicitor for the Defendants,
) Santo Iiore and Maria Fiore
Defendants )
)
)
)

) HEARD: November 25, 2010

REASONS FOR DECISION

Corrick J.

Buckeground

[ The defendant, Anna Fiore Seganfreddo, (“Ms. Seganfreddo™) seeks an order pursuant to
5. 7(1) of the Arbitration Act, 199/, 5.0, 1991, C. 17 (the “Act”) staying a proceeding
commenced by Gregory Seganfreddo (“Mr. Seganfreddo™). Mr. Seganfreddo’s proceeding sceks
relief against Ms. Sceanfreddo and the other defendants, Ms. Segantreddo’s parents, under the
Fraudulent Conveyances Act, R.8.0. 1990, ¢. F.29 and the Assignments and Preferences Act,

R.5.0. 1990, ¢. A.33, orders for preservation, certificates of pending litigation, and damages in
the amount of $250,000.

|2]  Mr. Sepanfreddo alleges that Ms. Seganfreddo transferred her interest in two propertics -
52 Athabasca Drive (the “Athabasca Property™) and 586 Northeliffe Boulevard (the “Northelifle
Property™) — to her parents in an attempt to defeat his claim as a creditor. Ms. Sepanireddo secks
a slay on the basis that the parties had agreed to mediate/arbitrate the issues arising from their
marital breakdown, including all property and equalization issues. Ms. Seganfreddo submits that
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her interest in the two properties 1s at the core of Mr. Scpanfreddo™s proceeding and should be
dealt with pursuant to the mediation/arbitration agreement entered into by the parties.

Fucts

[3] This motion is one ol several proceedings in the contentious matrimonial litigation M,
and Mrs, Scganfreddo have been embroiled in since their separation in 2004, For the purposes of
determining the current application, the relevant facts are as follows.

[4] The parties separated in November 2004 after a two-year marriage. Ms. Seganfreddo
commenced matrimonial proceedings on December 22, 2004, Mr. Seganfreddo’s Answer, dated
February 17, 2003, soughl, among other things, the cqualization of net family property. His
Answer specifically refercnces the Athabuasca Property. Ms. Seganlreddo amended her
Application on January 31, 2006, adding a trust claim in another property held in the name of
Mr. Segantreddo’s parents.

[5] On December 12, 2006, Mr. and Mrs. Scganfreddo entered into a consent order in which
they apreed that “all issues in this application” be referred to Judith Nicoll for
mediation/arbitration. On January 16, 2007, they signed a mediation/arbitration agreement
submitting all issues to mediation/arbitration. The agreement contained a provision that the
partics agree that neither shall commence any proceedings before any court with respect to the
matters dealt with in the agreement, except in casc of emergency.

[6] The parties specified the issues referred to the mediator/arbitrator in paragraph 4 of the
agrecment. The parties placed an x beside the issuc described as “all property and equalization
issues™, indicating that those 1ssues were to be submitted 1o the mediator/arbitrator. To the list of
issues to be submitted, the parties added, in handwriting, the [ollowing: “Tt is acknowledged that
either party may be seeking to add third parties to the action.™ Neither party has sought to add a
third party.

[7] A child protection procceding that began in September 2007 interrupted the
mediation/arbitration process. At the conelusion of the child protection trial on September 8,
2009, the trial judge, MeGee I. gave an oral decision granting custody of the Seganfreddo’s two
children to Mr. Seganfreddo. MeGec 1. delivered written reasons in that matter on November 12,
2009, On February 26, 2010, McGec J. ordered Ms, Segan{reddo 1o pay Mr. Seganfreddo costs
n the amount of $130,000. The trial and costs decisions are currently under appeal.

[8] On March 2, 2009, Ms. Seganfreddo translerred her interest in the Northcliffe Property to
her parents. On November 27, 2009, she transterred her interest in the Athabasca Property to her
parents,

[9] Mr. Seganfreddo revived the arbitration proccedings on November 11, 2009 to deal with
child support issues. The matier was heard by the arbitrator on Dceember 16, 2009, and on
December 21, 2009, the arbitrator made an award requiring Ms. Seganfreddo to, among other
things, amend her financial statement Lo include “the existence of the propertics purported o be
held in trust for her parents ... and to reporl any property that has been disposcd of within two
years preceding the making of the statement.”™ The arbitrator’s award indicated that “until
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advised otherwise by counsel, the parties should now proceed on the basis that the equalization
issucs must be dealt with.”

[10]  Mr. Seganfreddo issued his statement of claim in the frauduleni conveyance action on
June 21, 2010. On Junc 23, 2010, he obtained an ex parte injunction and certificates of pending
litigation with respect to the two properties in question. On November 19, 2010, Ms.
Scganfreddo moved before Whitaker J. to sct aside the injunction and certificates. That matter is
under reserve.

(1} Counsel for Ms. Sepanfreddo submits that the ownership of the two properties that form
the basis of Mr. Seganfreddo’s claim is based in an issue submitted 10 the mediator/arbitrator in
the parties’ agreement, and thus the present proceedings should be stayed.

(121  Counscl for Mr. Seganfreddo submits that the ¢laims in Mr. Seganfreddo’s proceeding
are properly before this court for the following reasons:

1. The claims were not submitted to the arbitrator.
2. The claims arosc after the mediation/arbitration agreement was signed.

3. 'The claims are also against Santo Fiore and Maria Fiore, who are not parties to the
mediation/arbitration agreement.

4. The claims include claims for certificates of pending litigation, which can only be
issued by the registrar under an order of the court, not the arbitrator.

The Law

[13] The Act limits the court’s involvement in a dispute where the parties have agreed to
arbitration. The primacy of the arbitration process over the judicial process is set out in scctions
6 and 7 of the Act, which read as follows:

Court intervention limited

6. No court shall intervenc in matters governed by this Act, except for the following
purposes, in accordance with this Act:

1, To assist the conducting of arbitrations.

2. To ensure that arbitrations are conducted in accordance with arbitration agreements.
3. To prevent unequal or unfair treatment of partics to arbitration agreements,

4. To enforce awards.

Stay

7. (1} Tf a party to an arbitration agreement commences a proceeding in respect of a
matter 10 be submitted to arbitration under the agreement, the court in which the
proceeding is commenced shall, on the motion of another party to the arbitration
agreement, stay the proceeding,
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Exceptions

(2) However, the courl may refusc to stay the proceeding in any of the following cases:
1. A party entered into the arbitration agreement while under a legal incapacity.

2. The arbitration agreement is invalid.

3. The subject-matter of the dispute is not capable of being the subject of arbitration
under Ontario law.

4. The motion was brought with undue delay.

5. The matter 15 a proper one for default or summary judgment.

14|  Howden L set out the policy reason behind the primacy of the arbitration process this
way: “lts purpose is to encourage parlies to resort to arbitration as a method of resolving their
disputes in various matters, including family taw matters, and to require them to hold 1o that
course once they have agreed to do s0.” Puighonei-Crawford v. Crawford, [2007] W.DF.I..
2387 (Ont. S.C.T).

[15] Numerous decisions of the Ontano Courl of Appeal have laid down the approach the
court must take to determining whether to stay a claim pursuant to s, 7(1) of the Act:

The court first interprets the arbitration provision, then analyzes the claims to
determine whether they must be decided by an arbitralor under the terms of the
agreement, as interpreted by the court. Tf so, then under s. 7(1), the court is
required to stay the action and refler the ¢laims to arbitration subject to the limited
exceptions in 8. 7(2). : Mantini v. Smith Iyons LLP (2003), 64 Q.R. (3d) 305 (OnL.
CLA)). See also MDG Kingston Ine, v. MDG Computers Canada Inc. (2008), 92
O.R. (3d) 4 (Ont. C.AL); Stone v. Polon 2006 CarswellOnt 4494 (Ont. C.AL).

[16]  'The onus of cstablishing that one of the exceptions set out in 8. 7(2) applies is borne by
the party asserting the exception: Puighonet-Crawford v. Crawford, supra.

{171  When interpreting an arbitration clause, the court should not make a final determination
about 1ts scope. Where it 15 arguable whether a claim falls within the clausc, the matter should be
left to the arbitrator: Dalimpex Lid. v. Janicki (2003), 64 O.R. (3d) 737 (Ont. C.A.); Bickford v.
Forge: 2008 CarswellOnt, 1926 (Ont 5.C.1).

Analysis

18]  The core issuc in this casc is whether the claims advanced by Mr. Seganfreddo fall within
the terms of the mediation/arbitration agreement. [n my view, a claim related to the ownership of
the two properties — the Northehtfe Property and the Athabasca Property — is within the terms of
the arbitration agreementl between these two parties. The issue submitted to the arbitrator is
framed in very broad language - “all properly and equalization issues”. To determine the
cqualization issues, the arbitrator must flirst dctermine the ownership of the properties.
Ownership of the properties is at the heart of Mr. Sepanfreddo’s claim.

[19]  Mr. Seganlreddo’s counsel argues that the partics agreed to mediate/arbitrale only those
claims set oul n their pleadings. Fraudulent conveyance and improper assignment or prelerence
were not pleaded because the parties did not contemplate them when they agreed to submit to
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mediation/arbitration. In my view, it is not the consent order of December 12, 2006 that governs
the matter, but rather the mediation/arbitration agreement signed by the parties.

[20] It is true, as Mr. Seganfreddo’s counsel submits, that the agreement does not include
issucs related lo fraudulent conveyance, improper assignment or preference, or claims for
damages. Howcvcer, these claims arise dircctly out of the issues that were submitted to the
arbitrator, i.e., all property and equalization issues. In fact, Ms, Scganfreddo’s interest in these
properties was a live issuc before the arbitrator, as evidenced by the arbitral award of December
21, 2009 requiring Ms. Seganfreddo to amend her linancial statement to include “the existence of
the properties purported to be held in trust for her parents.”™

[21]  Pattillo J. dealt with a claim for damages in a similar set of circumstances in Bickford v.
Forget, supra. In that case, the partners of a small law (irm parted ways. Their written
partnership agreement contained an arbitration clause that contemplaied a resolution by
arbitration ol all disputes between the parties arising from the business and allairs of the law
firm. Two of the partners commenced an action against a third partner claiming damages for
defamation. Patillo J. was unable to conclude, given the deficiency of the pleading, that the
defamation claim was within the scope of the arbitration ¢lause. Relying on the decision of the
Ontario Court of Appeal in Dalimpex Lid, v. Janicki, supra, Pauillo T, nevertheless submitted the
clanm o arbitration because it was arguable that the claim fell within the arbitration clause,

[22]  Mr. Seganfreddo further submits thal amendments to the Family Law Act, R.8.0. 1990,
c.F.3 (the “FLA”) and to the Act, which came into force after the partics entered into the
mediation/arbitration agreement but before Mr. Scgan(reddo’s fraudulent conveyance claim, will
render any arbitral award respecting Mr. Scganfreddo’s claim unenforceable.

[23]  The FLA, as amended, includes the following provision:

No agreement in advance of dispute

59.4 A family arbitration agreement and an award made under it are
uneniorceable unless the family arbitration agreement is entered into after the
dispute to be arbitrated has anisen.

{24] It is unnecessary to deeide whether s. 59,4 applies retrospectively, because, in my view,
the current dispute is a subsct of the broader dispute dealing with the division of matrimonial
property. The matrimonial property disputc arose before the parties entered into the
mediation/arbitration agreement. The situation was similar in the case of OQwers v. Owers, 2009
ONCA 296. Although the Court of Appeal did not address whether the legislative changes
applicd retrospectively to the arbitration agreement in question, it did notc that the arbitration
agreement in question and the court order requiring the parties Lo submit Lo arbitration predated
the changes 1o the FLA and the Act. Notwithstanding that, the court ordered the parties to submit
to arbitration in accordance with the agreement and held that the arbitrator was bound by the
regulations that governed arbitrations at the time he was appointed mediator/arbilrator: Owers v
Cheers. supra, at paragraph 20,

[257  Mr. Seganfreddo’s counsel also submits that this proceeding cannot be referred to the
mediator/arbitrator because two of the defendants, Santo and Maria Fiore, are not partics to the
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mediation/arbitration agreement. Counsel relics on the decision in Pirner v. Pirner (1997), 34
O.R. (3d) 386 (Ont. C.J, (Gen. Div.)), in which Jarvis I. writes at paragraph 16,

. third parties must have notice of any legal proceeding which affects their
rights, including an arbitration: arbitration, being a conscnsual agreement between
two or more parties, cannot in general directly aflect the rights of a third party.

[26]  Of course, the mediation/arbitration agreement permils either party to add a third party to
the arbitration. Mr. Scganfreddo has chosen not to do so. It is reasonable 10 assume on the basis
of the record before me that the partics contemplated adding third parties when they signed the
mediation/arbitration agreement. Both parties had interests in properties owned by their parents.
Mr. Seganfreddo cannot now rely on the fact that Santo and Maria Fiore are not parties to the
mediation/arbitration when he has chosen not to add them to 1t

[27] VFinally, counsel for Mr, Seganfreddo submits that this claim should not be submitted to
arbitration because it includes a claim for certificates of pending litigation, which can only be
issued by the registrar under an order of the court. The relevance of this submission escapes me,
given that Mr. Seganfreddo obtained certificates of pending litigation from this court on June 23,
2010, a fact that is not sct out in Mr. Seganfreddo’s affidavit, sworn on October 8, 2010, filed in
support of this motion, nor in Mr. Segantreddo’s factum filed on November 25, 2010.

[28] In summary, | find that Mr. Secganfreddo’s claims arc cncompassed in the terms of the
mediation/arbitration clause dealing with all property and equalization issues and should thus be
submitted 1o the arbitrator. Ms. Seganfreddo’s motion is, therefore, allowed, and Mr,
Seganfreddo’s proceeding is stayed.

Costs

[29] If the partics are unable to agree on costs, cach party shall make written submissions of
no more than five pages each within 14 days of thesc reasons.

Lamsek.

Corrick J.

Released: November 30, 2010
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