Founding Editors: Barry Corbin and Lorne Wolfson

Play Nice ... Or Else!
Barry S. Corbin*

A recent Tax Court of Canada
decision (brought to our attention by
noted tax lawyer, David Sherman)
points out the perils for separated
marital partners who fail to address,
or fail to agree upon, certain tax-
related matters in a separation agree-
ment. It also calls into question
whether Parliament has not imposed
a rather draconian solution on par-
ties who cannot agree.

In Krashinsky v. R,' the raxpayer
and his wife entered into a separa-
tion agreement in which they agreed
to joint custody of their son. The
taxpayer was required to pay his wife
a lump sum amount, but no provi-
sion was made for either spousal sup-
port or child support. One matter
that the separation agreement did
not address was the matter of which
party would be entited to the tax
credit under paragraph 118(1)(b} of
the Income Tax Act — the “wholly
dependent person” or “equivalent to
spouse” credit.

That paragraph allows separated
marital partners to agree as to which
of them should have the tax credit.
(It cannot be shared between the
partners in a given taxation year,
although there does not appear to be
anything preventing the parties from
agreeing to alternate use of the tax
credit from one taxation year to the

*  Corbin Estates Law,

1 2010 CarswellNat 473, 2010 TCC 78,
2010 D.T.C. 3038.

next.) The taxpayer had asked his
wife to let him have the tax credit
but she had refused.? In fact, each of
them filed a tax return claiming the
tax credit. On assessment, cach of
them was denied the tax credit, in
accordance with the rule set out in

paragraph 118(4)(b) which reads:

For the purpose of subsection (I) ... not
more than one individual is entitled w a
deduction under subsection (1) because of
paragraph (b} or (b.1} of the description of
B in that subsection for a taxation year in
respect of the same person or the same
domestic establishunent and where two or
more individuals otherwise entitled 10 such a
deduciion fail o agree as to the mdividual by
whom the deduction may be made, no such
deduction for the year shall be allowed to either
or any of them. [emphasis added]

While the taxpayer did not dis-
pute the clear meaning of this provi-
sion, he argued that this provision
was uncenstitutionally discrimina-
tory under subsection 15(1) of the
Canadian Charter of Rights and Free-
doms. Justice Diane Campbell was
not persuaded by this argument and,
since that was the only ground upon
which the taxpayer relied, his appeal
was dismissed.

Thus, because the couple could
not agree on the use of this tax
credit, neither of them was permit-
ted to claim it, letting the govern-
ment win. Given the high degree of
animosity that often exists between
separated marital partners, it may be

2 Subsection 118(5) would have denied
the taxpayer the right to claim the tax
credit if he had been required by the
separation agreement to pay child sup-

port.
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nothing more than spite on one side
or the other that underlies the inabil -
ity to reach an agreement on the use
of this tax credit. But it is certainly
foolish to throw it away completely.

Justice Campbell also chose to
take aim at Parliament:

Mr. Krashinsky, your bringing this case to
the Court will hopefully serve two purposes.
First, to convey a message to the Family
Law bar that this is an issue that should
routinely be addressed at the time of the
separation agreement, where joint custody
is an issue. Second, to convey a message to
the legislators that notwithstanding good
intentions to provide taxpayer relief,
because that is what this credit is to do, the
zero sum approach of denying any credit
without agreement can, in certain circum-
stances, create a harsh and unfair resuft
contrary to their intention of providing
relief. It may, indeed, be time to create a
better mouse trap.

Tort Claims in Family Law ~
The Frontier (Part 1)

Georgina L. Carson and
Michael Stangarone®

Damages for Intentional Infliction
of Mental Suffering and
Emotional Distress — Expanding
Tort Remedies to Address
Emotional or Financial Abuse

Mental Suffering and Emotional
Distress

A party may be injured not only
by some physical assault upon his or
her petson but also by conduct which
produces nervous shock, mental
anguish, or some other emotional
injury. The cause of action is not for
the physical consequence but for the
causing of emotional or mental harm
by some direct act on the part of the
opposing party.! The Ontario Court
of Appeal has held that the tort of

* Georgina l.. Carson and Michael Stan-
garone are lawyers practising exclusively
in the area of family law at MacDonald
& Partners LLP. This article first appeared
in the material for the 4th Annual Fam-
ily Law Summit and is reproduced with
the permission of the Law Society of
Upper Canada.

1 The Law of Torts in Canada, vol. 1 at pp.
47 and 48.
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intentional infliction of mental suf-
fering involves the following three
elements (i) flagrant or outrageous
conduct; (ii) calculated to produce
harm; and (iii} resulting in a visible
and provable illness.”

In Frame v. Smith,’ the Supreme
Court of Canada refused to extend
the tort of intentional infliction of
mental suffering into the realm of
family law as the Court believed that
such cause of action would have the
potential for petty and spitefud litiga-
tion, and could be used as a weapon
for spouses undergoing a great deal of
emotional trauma which they
believed was maliciously caused by

" the other spouse. The Court stated

that, “it is not for this court to

2 Prinzo v. Baycrest Centre for Geriatric
Care (2002), 60 Q.R. (3d) 474, 2002
CarswellOnt 2263 {Ont. C.A.).

3 Frame v. Smith, [1987] Z S.CR. 99, 42
D.L.R. (4%} 81, 1987 CarswellOnt 347,
1987 CarswellOnt 969, followed in Lo v.
Lo (2009), 2009 CarswellOnt 2979 {Ont.
SCl.)

fashion an ideal weapon for spouses
whose initial, although hopefully
short-lived objective, is to injure one
another, especially when this will
almost inevitably have a detrimental
effect on the children.”

Notwithstanding the Supreme
Court of Canada’s concerns set out
in the Frame decision, recent case
law suggests that in appropriate
extreme circumstances, the Court
will award damages in family law
under the tort of intentional inflic-
tion of mental suffering and emo-
tional distress.

In MacKay v. Buelow,” the wife
brought an action for damages resuit-
ing from continued harassment and
intimidation by the husband. The
husband had called the wife continu-
ously during the day and night for a
four month period; he threatened
the physical wellbeing and safety of

4 Frame v. Smith, supra at 128,

5 MacKay v. Buelow (1995), 1995 Car-
swellOnt 89 (Ont. Gen. Div.) at paras.
12, 16-17.
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the wife and child; he stalked the
wife on several occasions; he threat-
ened to kill her and he harassed the
wife’s friends and professional advis-
ers. The Court awarded non-pecuni-
ary general damages of $25,000 and
$15,000 for aggravated damages for
the invasion of privacy, trespass to
the person, mental suffering and
emotional distress suffered by the
wife. The wife was entitled to a fur-
ther $15,000 in punitive damages
because of the ‘calculated, devilishly
creative and entirely reprehensible
conduct of the husband’. The amount
of $44,000 was awarded to compen-
sate her for necessary future medical
and psychiatric care. She was also
entitled to recover her pre-trial
expenses incurred as a result of the
husband’s conduct.

In the McLean case, supra, Justice
Harvison Young found that the
Respondent, Darko Danicic (“Dani-
cic”), had intentionally inflicted
emotional harm on the Applicant,
Traci McLean (“McLean”), by for-
warding “frightening” and “hostile”
letters “clearly designed to threaten
and intimidate” his former spouse
into abandoning her claims. His
harassment of McLean escalated to
the point that he has been charged
with criminal harassment, extortion
and obstruction of justice. Danicic
sent a threatening package to
McLean attempting to blackmail
her. The package including humili-
ating photographs of Mclean,
including intimate photographs
taken during the parties’ relation-
ship, and threats to forward them to
various people, including her col-
leagues and her grandmother.

The Court concluded, on a bal-
ance on probabilities, that Danicic
sent or caused to be sent a letter
reporting his threat to “personally
put a bullet in [Ms. McLean’s] head.”
The Court further found that he sent
or caused to be sent the two packages
containing the intimidate photo-
graphs and extortionate messages.
The Court found that “Danicic
caused Mclean to suffer acute anxi-
ety, fearfulness and great distress. She
continues to be fearful for herself and
others, including her legal counsel,
and her family. She is particularly
fearful of his taunt that one day it

will start again and be much worse,
contained in the second package she
received.”

Her Honour held that the three
elements of the tort of intentional
infliction of mental suffering were
made out: Danicic engaged in (1)
“fagrant and outrageous conduct”
that (2) was “calculated to harm”
McLean and (3) resulted in “a visible
and provable illness,” as evidenced
by McLean’s need for medical assis-
tance and anti-anxiety medication.
In the circumstances, Justice Harvi-
son Young ordered Danicic to pay
McLean $15,000 for intentionally
causing her mental distress, $228,500
for the legal costs he forced her to
incur during their matrimonial dis-
pute, plus prejudgment interest from
the time the two packages contain-
ing the photographs were sent. The
Court emphasized that the $15,000
award of “compensatory and aggra-
vated damages” for intentional inflic-
tion of mental suffering and
emotional distress was intended to
“indicate society’s outrage at this
conduct and to compensate the wife
for the loss she has suffered,” to use
the words of Justice Métivier in
Dhaliwal.

The McLean decision makes clear
that the tort of intentional infliction
of mental suffering is available in
cases involving outragecus conduct
meant to intimidate a spouse and
prevent him or her from pursuing his
or her claims. The conduct must
result in provable loss. It is unlikely
that the case will open the floodgates
for litigation between spouses who
suffer emotional stress as a result of
relationship breakdown given the
extreme nature of Danicic’s
conduct.

Expanding the Tort to Cases of
Parental Alienation

The tort of intentional infliction
of mental suffering may be useful in
the context of parental alienation. A
child reaching the age of majority
could seek damages for the inten-
tional emotional distress suffered at
the hands of the alienating parent as
a result of being deprived of a rela-
tionship with their other parent. An
award of damages in this respect

4

would act as a deterrent to discous-
age parents from engaging in paten-
tal alienation which invariably
resubts in long lasting emotional
damage to children.

In Attia v. Garanna® the father
sought damages against the mother
for abducting the children to Egypt
from Ontario. The Court expressly
stated that damages can be awarded
for the tort of intentional infliction
of mental suffering in this context.
However, in the Attia case, the essen-
tial ingredients of the tort were miss-
ing. No medical evidence was
marshalled to evidence that the
father had suffered a provable iliness.
I counsel intend to pursue damages
for mental and emotional suffering,
it is imperative that pleadings are
propetly framed and medical evi-
dence presented to the Court to
prove the damages. In Attia, while
the Court noted that the mother’s
conduct may have had a severe emo-
tional impact on the father, damages
were not recoverable as a separate
tort.

Extortionate conduct — Tort of
Intimidation

In addition to the tort of inten-
tional infliction of mental suffering,
the tort of extortion or intimidation
is available to a litigant in matrimo-
nial litigation where the opposing
party has made threats in an effort to
prevent the litigant from
proceeding.

The tort of extortion requires the
threat to do an illegal act. In Roman
Corp. v. Hudson’s Bay Ol & Gas
Co.,” the Supreme Court of Canada
stated that, “in order to succeed
under this head (tort of intimida-
tion}, the facts relied upon by the
appellants would have to disclose
that they had sustained damage by
reason of a threat, made by the
Respondents, of an unlawful act.” In

6 Atta v. Garanna (2010}, 2010 Car-
swellOnt 1168 (Ont. S.C.J.}, additional
reasons at {2010), 2010 CarswellOnt
1953 (Ont. S.C.J.).

7 Roman Corp. v. Hudson’s Bay Oil &
Gas Co. (1973), 36 D.L.R, (3d) 413,
1973 CarswellOnt 228, 1973 Car-
swellOne 228F (8.C.C) at 420 [D.LR.].
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R v. H.A® Justice Doherty of the
Ontario Court of Appeal held that,
“.. Some threats, while not per se
unlawful (e.g., the threat to disclose
some despicable act from one’s dis-
tant past), will have a much more
coercive effect than a threat to do
something which is in and of itself
unlawful”.

In R. v. Royz,® the Ontario Court
of Appeal found that the appellant’s
comments to the complainant that
he would make sure that important
people in her life found out about
the past she wished to keep hidden
unless she purchased his distribution
rights, and that he would ‘ruin her’,
clearly fell within the broad defini-
tion of a “threat” adopted by the
Court in H.(A.). Accordingly, the
essence of extortion is that an advan-
tage is sought to be obtained by ille-
gitimate pressure, of, as stated by the
Court in R. v. Jansen, “not by vio-
lence, but by inspiring fear”.'0

Based on the above authorities,
Justice Veit of the Alberta’s Queen
Bench concluded in Scherf v. Nes-
bitt!! that in order to establish either
the crime of extortion or a civil
claim based on extortion in the fam-
ily law context, the claimant must
only establish improper pressure
without reasonable justification or
excuse. In that case, the wife success-
fully applied for distribution of the
sale proceeds of a jointly owned
property after the breakdown of the
parties’ common-law relationship.
She then sought full recovery costs
based on the husband’s bullying and
abusive e-mails to her after she
requested the sale proceeds. The
husband threatened to publicize pri-
vate information about the wife
which he knew the wife would not
wish to have publicly disclosed. He

8 R. v. H.A. (2005), 202 O.A.C. 54,
[2005] ©.J. No. 3777, (sub nom. R. v.
Blake) 2005 CarswellOnt 4269 {(Ont.
C.AL).

9 R. v. Royz, 2008 ONCA 584, [2008] O.].
No. 3129, 2008 CarswellOnt 5423 (Onit.
C.A.)}, affirmed 2009 SCC 13, 2009 Car-
swellOnt 1608, 2009 CarswellOnt 1609
(S.C.C). )

10 R. v. Jansen, 1959 (1} SA 779 {C).

11 Scherf v. Nesbitt (2009), 2009 CarswellA-
lta 2162 (Alta. Q.B.).

also expressed contempt for her law-
yer's professional abilitcy and
integrity.

Justice Veit stated that before
imposing punitive costs for conduct
which is not directly part of the court
process, the court must be sarisfied
about not only the external circum-
stances of the conduct but also that
there was no reasonable justification
or excuse for the conduct. In all liti-
gation, especially in matrimonial liti-
gation, a court must be sensitive to
the fact that emotions may run high
and that litigants may say or write
inappropriate things in the heat of
the moment,

The wife established a claim for
punitive costs in Scherf, Justice Veit
concluded that the husband’s post-
litigation threats to the wife were
extortionate and constimited an
abuse of process. He knowingly
applied illegitimate pressure on the
wife by threatening to publicly dis-
close materials which he knew she
wished to keep private. While the
e-mails did not threaten to do some-
thing illegal, the husband’s threats
were intended to intimidate and
upset the wife and constituted sub-
stantive wrongdoing. The judge
awarded double the costs under the
normal tariff rather than full indem-
nity costs as the appropriate sanction
for the husband’s extortionate con-
duct. The Court noted that the hus-
band’s extortionate conduct did not
rise to the level of misconduct in the
Mclean case justifying an award of
full recovery costs.

Damages for Breach of Fiduciary
Duty — Family Law’s Reluctant
Embrace

The relationship between hus-
band and wife can, in certain cir-
cumstances, give rise to damages for
breach of a fiduciary duty in the fam-
ily law context. To succeed in a
claim for breach of fiduciary duty,
the applicant must establish a fidu-
ciary relationship with the respon-
dent and a resulting duty which he
ot she breached. The applicant must
therefore first establish the existence
of a fiduciary relationship.

The Fiduciary Relationship

The Supreme Court of Canada
dealt with the narure of fiduciary
relationships in Norberg v. Wynrib.!2
In Norberg, Justice McLachlin (as
she then was) relied on the indicia of
a fiduciary relationship set out by
Justice Wilson in her dissenting judg-
ment in Frame v. Smith,> which was
approved in International Corona
Resources Ltd. v. LAC Minerals Led. '
In Frame, Justice Wilson articulared
the indicia required to establish a
fiduciary relationship as follows:

Relationships in which a fiduciary
obligation has been imposed seem to
possess three general characteristics:
1} The fiduciary has scope for the

exercise of some discretion or

power.

2) The fiduciary can unilaterally exer-
cise that power or discretion so as to
affect the beneficiary’s legal or prac-
tical interests.

3) The beneficiary is peculiarly vul-
nerable to or at the mercy of the
fiduciary holding the discretion or
power.!?

In Norberg, Justice McLachlin
stated that the fiduciary must “look
after” the interest of the beneficiary.
In M. (K.} v. M. (H.)," Justice La
Forest stated that he would “go fur-
ther and suggest that fiduciary obli-
gationsare imposed in some situations
even in the absence of any unilateral
undertaking by the fiduciary”. The
Supreme Court adopted Dickson J.’s
words (as he then was) in Guerin v.

12 (1992), 92 D.L.R. (4th) 449, 1992 Car-
swellBC 907, 1992 CarmswellBC 155
{8.C.C.), additional reasons at (1992),
1992 CarswellBC 338, 1992 CarswellBC
908 (S.C.C.) [Norberg].

13 Frame, supra.

14 (1989), 61 D.L.R. (4th) 14, 26 C.PR.
(3d) 97, 1989 CaswellOnt 126, 1989
CarswellOnt 965 (S.C.C.) at 243 [Lac
Minerals].

15 Frame 4. Smith supra at 99 per Wilson J.,
approved by La Forest J. in International
Corona Resources Ltd. v. LAC Minerals
Ltd., [1989} 2 S.C.R. 574, 61 D.L.R. (41}
14, 1989 CarswellOnt 126, 1989 Car-
swellOnt 965.

16 [1992] 3 S.CR. 6, 96 D.L.R. (4%} 289,
1992 CarswellOnt 841, 1992 Car
swellOnt 998 at 324 [D.L.R.].
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R.Y that it is the nature of the rela-
tionship, not the specific category of
actor involved that gives rise to the
duty.

In Hodgkinson v. Simms,'® the
Supreme Court of Canada held that
there are two types of truly fiduciary
relationships. The first type embraces
relationships having as their essence
discretion, influence over interests,
and an inherent vulnerability. For
this type, there is a rebuttable pre-
sumption that one party has a duty
to act in the best interests of the
other. The second type occurs when
fiduciary obligations arise as a matter
of fact from the circumstances. For
those, there must be evidence of a
mutual understanding that one party
has relinquished his or her own self-
interest and agreed to act solely on
behalf of the other party. For exam-
ple, in cases where a plaintiff shows
loss atising from the defendant’s non-
disclosure, the defendant has the
onus to prove that the plaintiff would
have suffered the same loss regardless
of the breach. Mere speculation by a
defendant is not enough.

Accordingly, the essence of a fidu-
ciary relationship is that one party
exercises powet on behalf of another
and either expressly or impliedly
pledges to act in the other’s best
interest. The ability to exercise that
power in a damaging way is what
makes the imposition of a fiduciary
duty necessary. However, a situation
must first exist where the fiduciary
looks after the interests of the benefi-
ciary in order to establish a
relationship.'®

17 [1984] 6 W.W.R. 481, 1984 CarswellNat
693, 1984 CarsweliNat 813 (3.C.C.).

18 (1994), 1994 CarswellBC 438, 1994
CarswellBC 1245 (S.C.C.).

19 Lowie . Lastman {(2001), 2001 Cat-
swellOnt 1736 (Ont. S.C.J.), affirmed
(2002}, 2002 CarswellOnt 2975 (Ont.
C.A.), leave to appeal refused (2003),
2003 CarswellOnt 3105, 2003 Car-
swellOnt 3106 (S.C.C.).

Imposing a Fiduciary Duty

In Gregoric v. Gregoric,™ the court
expanded the fiduciary duty as
between hushand and wife. Justice
Granger was satisfied that that there
was a common understanding that
the husband held property in his
name by way of resulting trust for
himsel and his wife. As a result of
this trust, the husband became a
trustee of the wife’s interest. As a
trustee, the husband owed a fiduciary
duty to his wife. The relationship
between the parties indicated that
the husband was the dominant party
in the relationship and that the wife
placed her trust in him to make both
business decisions and deal with the
financial management of the family
unit. Accordingly, as a result of the
fiduciary relationship, the husband
was required to act in the wife’s
interest, selflessly with undivided
loyalty. The Court was satisfied that
this obligation would have required
that financial disclosure be made to

 the wife. While Justice Granger did

not go as far as to hold that spouses
are always under a fiduciary duty
toward each other, he was satisfied
that, in one-sided relationships
where one spouse holds knowledge
and power, the law should strive to
prevent the abuse of that power.

In the twenty yeass since Gregoric,
courts have been reluctant to
expressly find a fiduciary obligation
existing between spouses where there
is a family law statutory scheme in
place. The courts have been reluc-
tant to step outside statutory schemes
and award significant awards to
resolve all issues arising from rela-
tionship breakdown. In Frame wv.
Smith, supra, Justice La Forest, in
specifically rejecting an action for
breach of fiduciary duty commenced
by a father against his former spouse
for damages arising out of her inter-
ference with access to his children,
stated that the legislature had
intended to devise a comprehensive
scheme for dealing with access issues.
Had civil action been contemplated

20 Gregoric v. Gregoric (1990}, 1990 Car-
swellOnt 296 (Ont. Gen. Div.), addi-
tional reasons at (1991), 1991
CarswellOnt 3151 (Ont. Gen. Div.)
[Gregoric].

as an additional remedy, the legisla-
ture would have provided for this,
and, “Any other course would allow
the courts to choose, in no predict-
able fashion, to grant a civil remedy
for a statutory breach whenever they
saw fit”.

The Supreme Court of Canada
accordingly refused to allow a liti-
gant to sue for damages for breach of
a family law statutory obligation as
the statutory scheme provided the
entire remedy, which is not the case
when dealing with damages for pain
and suffering. There is a clear gap in
the statutory remedy available for
litigants seeking damages as a result
of emotional and financial abuse
under the Family Law Act. Litigants
have resorted to seeking damages in
tort as a result.

The annotation by the late Pro-
fessor McLeod following the Supreme
Court of Canada’s decision of B.
(G.) v. G (L.)* suggests that the
court may be implicitly imposing a
fiduciary-like relationship between
spouses upon marital breakdown.

McLeod stated the following:

In the past, courts have held that marriage
does not put spouses into a fiduciary rela-
tionship or a relationship requiring them to
bargain fairly upon marriage breakdown:
Murray «. Mwrray (1994), 10 R.EL. (4ch)
60, 157 AR, 224, 77 WA.C. 224, 119
D.L.R. {4th) 46 {(C.A.), but see Underwood
v. Underwood (1994}, 3 R.EL. (4th) 457,
113 D.LR. (4th) 571 (One. Gen. Div.),
vared (1995}, 11 R.EL. (4th) 361 (Ont.
Div. Ct.}. However, LHeureux-Dubé’s rea-
sons [in B. (G.) {G.) v. G. (L.}] come close
to imposing such an obligation without
teferring to the cases on point. The thrust of
her reasons is that a person should not be
allowed to take advantage of his or her
spouse’s dependence or inexperience to
exact an unfair bargain.

In Ignagni v. Ignagni,?* Justice
Conant held that the Court should
scrutinize transactions between hus-
bands and wives in a manner other-
wise than in a normal contractual
setting. Irrespective of whether or
not a fiduciary obligation exists
between a husband and a wife in any
particular commercial setting, the
Court should create situations which

21 (1995}, 1995 CarswellQue 23, 1995 Car-
swellQue 120 (S.C.C.).

22 (1990), 1990 CarswellOnt 1312 (One.
Gen. Div.).
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suggest strongly that husbands and
wives should treat each other in a
commercial transaction with fair
ness, complete financial disclosure
and 50 as not to prejudice the other.

In Verdina v. Verding,” the Court
dealt with the wife’s allegation that
the hushand owed a fiduciary duty to
her in respect of their participation
in purchasing a Country Style Donuts
franchise then owned by the hus-
band. The Court found that the
third aspect of the test in Lac Miner-
als, that of dependency or vulnerabil-
ity, was indispensable, and it was on
this aspect that the Court in Verdina
found that there was a fiduciary obli-
gation on the part of the husband to
the -wife in respect of the business
transaction. The Court awarded the
wife damages of $45,000 as a result of
the manner in which she was treated
in the transaction. She was economi-
cally vulnerable to her husband in
- the transaction.

In Parmigiani v. Parmigiani,** the
husband spent approximately
$165,000 in the months leading up
to the parties’ separation, resulting in
the parties’ only debt existing on
valuation date. He testified that he
lost $145,000 while gambling after
the marriage breakdown. He stopped
gambling after reaching the limit on
joint lines of credit and credit cards.
He acknowledged using a female
friend to impersonate his wife in an
attempt to obtain another credit
card for use at the casino. Justice
Gordon of the Ontario Superior
Court found that the husband’s
actions in handling the large amounts
of money mentioned above were
deliberate and premedirated. The
husband’s actions were intentional,
reckless, and in bad faith. While not
expressly finding that the husband
owed a fiduciaty duty to the wife,
Justice Gordon stated in Parmigioni
that each party was a trustee for the
other when handling funds in light
of the jointly held assets and debts.
By his conduct, the husband violated

23 (1992), 1992 CarswellOnt 1677 (Ont.
Gen. Div.).

24 (2006), 2006 CarswellOnt 1894 (Ont.
S.C.J.), additional reasons at {20056),
2006 CarswellOnt 3209 (Ont. S.C.J.).

that trust and an unequal division
was accordingly ordered.

In Klassen v. Klassen,” the British
Columbia Court of Appeal held that
a fiduciary relationship existed
between the husband and the wife
respecting shares which were trust
property. The Court found that the
husband had breached that fiduciary
relationship by underpaying the wife
pursuant to a 1994 agreement and
not disclosing the true value of the
shares. The husband stood in a fidu-
ciary position to the wife in any deal-
ings in respect of the shares. The
husband, as fiduciary, had a duty to
make full disclosure to the wife in
negotiating the share purchase agree-
ment. The husband had taken advan-
tage of the wife’s lack of knowledge
to extract a grossly unfair agreement.
The agreement was voidable as an
unconscionable transaction. As a
fiduciary, the husband was in breach
of his duty to make full disclosure,
which also made the contract void-
able for non-disclosure.

Cuses Finding No Fiduciary Duty
Imposed Between Spouses

In Rosen v. Rosen,® the Ontario
Court of Appeal failed to follow Gre-
goric and failed to find that the hus-
band owed a fiduciary duty to the
wife. The Court of Appeal distin-
guished Gregoric as a case involving
control of a business in which his
wife had an interest. In the Court’s
view, it was only for that reason that
a fiduciary duty was held to arise. In
Luton v. Luton,” the Ontario Supe-
rior Court distinguished Gregoric and
found no specific obligation between
married people which results in the
same fiduciary relationship as that of
a parent and child or a trustee.

25 (2001), 2001 CamswellBC 1378 (B.C.
C.A).

26 (1994), 1994 CarswellOnt 390 (Ont.
C.AL), leave to appeal refused (1995), 10
R.EL. (4th) 121 (note) {S.C.C.).

27 (1995), 1995 CarswellOnt 1978 (Ont.
Gen. Div.), affirmed (1996}, 1996 Car-
swellOnt 1563 (Ont. C.AL).

In Van Bork v. Van Bork,”® the
Court refused to impose a fiduciary
obligation on the husband towards
the wife for his adverse behaviour
during the litigation process. In the
period between 1984 and the con-

clusion of the trial, there had been.

protracted and vigorous litigation.
There were ten orders made by mas-
ters, fifteen by judges, various atren-
dances before registrars to settle
orders, three orders at the appellate
level, and four motions brought by
the husband which were adjourned
to trial. The husband even brought a
contempt motion against the wife's
counsel personally, which was dis-
missed. Notwithstanding the hus-
band’s egregious litigation conduct,
the Court awarded no damages for
breach of fiduciary duty. Justice Mac-
Donald made clear that her finding
was not to be seen as encouraging
future litigants to conduct them-
selves as the husband did. The Court
held that the wife could be compen-
sated through costs and prejudgment
interest. By holding that no punitive
damages should be awarded, the
Court did not wish to suggest that
the husband’s behaviour was in any
way tolerable.

In Murray v. Murray,” the Alberta
Court of Appeal refused to impose a
fiduciary duty between the spouses.
The Court highlighted Professor
McLeod’s concems regarding impos-
ing a fiduciary obligation in his
annotation to Gregoric: “The prob-
lem with imposing a fiduciary rela-
tionship is that it fundamentally
alters inter-spousal bargaining. By
imposing a fiduciary duty, a party
must not only bargain in good faith,
it must also look out for the other’s
interests.” The Court of Appeal fur-
ther stated that it was not realistic to
expect both spouses to scrupulously
ensure the other’s interests in all
cases — voluntarily and notwith-
standing parity of bargaining power

28 (1993), 1993 CarswellOnt 4375 (Ont.
Gen. Div.), additional reasons at (1994),
1994 CarswellOnt 2532 (Ont. Gen.
Div.), further additional reasons at
(1994), 1994 CarswellOnt 559 (Ont
Gen. Div.).

29 (1994), 1994 CarswellAlta 361 (Al
CA)
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and the fairness of their eventual
agreement.

In Leopold v. Leopold,® Justice
Wilson of the Ontarioc Superior
Court concluded that expanding the
role of fiduciary to include all sepa-
rating couples would serve to only
‘muddy the waters’. The Court
referred to Frame v. Smith, in stating
that there is no advantage to open-
ing the arsenal of tort law to separat-
ing couples. Justice Wilson suggested
that the unique and important
aspects of a matrimonial relationship
may be recognized by imposing the
standard of good faith upon separat-
ing couples negotiating their finan-
cial arrangements to ensure that
there is an appropriate judicial super-
visory role for domestic contracts.

In Montreuil v. Montreuil ! the
Court refused to impose on the hus-
band a fiduciary duty to the wife.
The husband had the power to oper-
ate a Marina without any input from
the wife. Her entitlement to a divi-
sion of marital propetty, spousal sup-
port and child support upon marriage
breakdown could be affected through
his exercise of that discretion or
power. However, the wife was not
peculiarly vulnerable to the husband
or at his mercy. She worked full-time
outside the home and was her spouse’s
equal in most senses within the rela-
tionship. The most that could be said
is that she expected him to act in
good faith in his dealings with her. A
fiduciary duty was not imposed.

Fiduciary Duty as Between
Parent and Child

Justice La Forest considered the
fiduciary nature of the parent-child
relationship in M. (K.} v. M. (H.),
which involved an action by a daugh-
ter against her father for damages for
incest. His Honour stated that it was
“intuitively apparent that the rela-
tionship between parent and child is
fiduciary in nature, and that the
sexual assault of ones child is a

30 (2000), 2000 CarswellOnt 4707 (Ont.
S.CJ.).

31 {1999), 1999 CarswellOnt 3853 (Ont.
S.CJ.), additional reasons at (2000},
2000 CarswellOnt 3566 {One. S.CJ.),
affirmed (2001), 2001 CarswellOnt 3464
(Ont, C.A).

grievous breach of the obligations
arising from that relationship™?. The
essence of the fiduciary breach is
thus the trust relationship’s damage.
Cases dealing with the sexual abuse
of a child by a “father figure” are
accotdingly based on breach of fidu-
ciary duty.”

In Louie v. Lastman,* Justice
Benotto of the Ontario Superior
Court dismissed the plaintiffs’ claims
for breach of fiduciary duty against
their father for ignoring them emo-
tionally and financially for 30 years
as not disclosing a cause of action.
The plaintiffs’ damages flowed from
the alleged breach of a statutory sup-
port obligation. The Court found no
fiduciary relationship existed as the
defendant had never acted in a posi-
tion of trust or control over the
plaintiffs’ lives. Further, the Court
concluded that the legislative
schemes in place for child support
and for the resolution of fargily dis-
putes would be compromised if dam-
ages were awarded in the
circumstances of this case.

In Cho v. Cho,*® two adult chil-
dren commenced an action against
their mother for breach of fiduciary
duty, aggravated damages, and puni-
tive damages as a result of alleged
child abuse during their childhood,
more than six years after the abuse
ended. The Court found that they
were victims of horrific emotional
and physical abuse at her hands.
They sought damages for breach of
fiduciary duty, aggravated damages
and punitive damages. They proved
the abuse in fact and it amounted to
a breach of duty in law. The children
suffered from, among other things,
post-traumatic anxiety, depression,
insomnia, nightmares, headaches
and difficulties concentrating. The
children testified that the beatings at
the hands of their mother were a

virtual daily occurrence from as early

32 M. (K.) v. M. (H.), supra at 58.

33 Ibid., at 67.

34 (2001), 2001 CarswellOnt 1736 (Ont.
S.C.J.), affirmed (2002}, 2002 Car-
swellOnt 2975 (Ont. C.A.), leave to
appeal refused (2003), 2003 CarswellOnt
3105, 2003 CarswellOnt 3106 (S.C.C.).

35 (2003), 2003 CarswellOnt 708 (Ont.
S.CJ.).

as they could remember. The abuse
included choking, eye gouging, slam-
ming heads into walls, holding heads
under water, forcing J-cloths down
throats until they wretched, scald-
ing, finger twisting, and near drown-
ing. The Court concluded that the
wife’s treatiment of the children was
precisely the kind of wanton, ran-
dom and vicious cruelty that could
be expected to produce the psycho-
logical damage which the experts
diagnosed both children as suffering
from.

The Court found that the mother
owed a fiduciary duty to her children
and that her assaults upon them con-
stituted breaches of that fiduciary
duty. The cause of action was framed
in equity rather than tort as breach
of fiduciary duty to avoid the two
year limitation period associated
with tort claims. There is no fixed
limitation in respect of actions for
breach of fiduciary duty, whether
explicitly or by analogy.*® Since the
action for breach of fiduciary duty
was based in equity, it was subject to
the defence of laches. However, that
defence was not established as the
children’s delay in commencing the
action was not excessive and did not
constitute acquiescence. The Court
stated that the result would have
been the same if the plaintiffs had
sued their mother in tort, rather than,
for breach of fiduciary duty. The
children were accordingly entitled to
damages in tort. The decision may
be instructive with respect to extend-
ing mental suffering damages to cases
involving parental alienation.

In their statement of claim, the
plaintiffs claimed compensation for
breach of fiduciary duty in the
amount of $500,000 each. However,
the Court went further and awarded
damages of $975,000 for each plain-
tiff for permanent physical injuries
and psychiatric disorders as a result
of their mother’s physical and emo-
tional abuse. The Court referred to
the Supreme Court of Canada deci-
sion of M. (K.) v. M. (H.)* for the
proposition that equitable compen-
sation is available to redress equitable
wrongs such as breach of fiduciary

36 M. (K.) v. M. (H.), supra ac 328-333.
37 Ihid., at 334-336.
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duty on much the same basis as com-
pensatory and punitive damages
would be available in a tort case. The
Court merged the principles of law
and equity to achieve a just result in
this case.

The Court found that the appro-
priate amount of compensation €o
reflect the equivalent of general and
aggravated damages was $100,000
for each plaintiff. The Court further
found that the case was an appropri-
ate situation for punitive damages, as
a deterrent and to matk the Court’s
strongest condemnation of the
mother. The mother did not face
criminal charges or any other pun-
ishment for her wrongdoing. Her
betrayal of her children was uncon-
scionable. The Court therefore added
a further $25,000 for each plaintiff to
reflect the equivalent of punitive
damages at common law. In addition
to the non-pecuniary compensation,
the Court awarded the children
$850,000 as compensation to reflect
their loss of earnings both past and
future as a result of their mother’s
wrongdoing. The plaintiffs were also
entitled to prejudgment interest on
the non-pecuniary compensation of
$125,000 each, and costs.

Conclusion

It is increasingly clear that courts
will not ignore wilful and unconscio-
nable behaviour or misconduct and
obstructionist tacrics in family law.
Tort temedies have been expanded
to address physical, emotional and
financial abuse suffered as a result of
bullying tactics employed by a spouse.
While the Court has been slow to
follow Gregoric and expressly find a
fiduciary obligation between spouses
to compensate a spouse for losses suf-
fered, the case law provides conse-
quences for spouses who do not act
in good faith towards one another
and the court system.” The interests

38 The Court of Appeal in LeVan v. LeVan
(2008), 2008 CarswellOnt 2738 (Cnt.
C.A.), additional reasons at (2008),
2008 CarswellOnt 3713 (Ont. C.AL),
leave to appeal refused (2008), 2008
CarswellOnt 6207, 2008 CarswellOnt
6208 (5.C.C.) made clear that full dis-
closure must be exchanged and valua-
tions completed when negotiating a
domestic contract.

of the administration of justice in
family law are further protected by
imposing statutory obligations upon
litigants to treat the court system
and one another with good faith.

Courts have not hesitated to order
costs to punish improper behaviour
by litigants. In particular, Rule 24(8)
of the Family Law Rules provides
that, once a finding of bad faith is
made, full recovery costs shall be paid
immediately. The legislators wish to
make clear that rogue litigants who
pervert the course of justice must be
appropriately sanctioned.

An uneasy embrace continues
between legislative schemes and
equitable remedies in family law.
The Family Law Act and the Family
Law Rules impose positive obliga-
tions and correspondingly severe
sanctions for misconduct. Section
56(4) of the Family Law Act provides
that a domestic contract may be set
aside if a party fails to disclase signifi-
cant assets or debts, if a party did not
understand the nature of conse-
quences of the contract, or otherwise
in accordance with the law of con-
tract. Rule 2{4) of the Rules provides
that parties and their lawyers are
required to help the Court to pro-
mote the primary objective of the
Family Law Rules to ensure that the
proceeding is fair to both parties and
dealt with justly. Further, Rule 13 of
the Rules obligates the parties to
make full and frank disclosure of the
party’s financial situation to the
other, and to immediately correct or
update financial information as soon
as a party discovers that the informa-
tion is incorrect or incomplete. Rule
13(17) sets out sanctions for a party
who does not obey this Rule or an
Order to serve and file a financial
statement or net family property
statement. .

Some may argue that the above
obligations impose a duty tanta-
mount to a fiduciary duty. Ostensi-
bly, the definition of fiduciary duty
appears particularly suited to the
spousal relationship. However, the
attempt to impose a “one size fits all”
equitable remedy may be increas-
ingly obsolete as family law becomes
subject to an increasingly specific
and streamlined set of substantive

and procedural laws. As the staturory
schemes for the resolution of family
law matters become progressively
more comprehensive, the need for
reliance on equitable remedies may
recede.

However, equitable remedies.
should continue to be available to
family law litigants and evolve in
accordance with our increasingly
sophisticated knowledge of harm in
spousal relationships. Family law is a
living, breathing animal constantly
changing and expanding.

Extreme cases do not fall neatly
into statutory pigeon holes and can
involve misconduct so egregious that
society’s abhorrence cannot be rem-
edied through costs or other sanc-
tions. Although, the court has turned
to equitable remedies in limited
cases, judges continue to exercise
reluctance to award meaningful sanc-
tions and damages. While some
judges fear that comprehensive statu-
tory schemes may be compromised
by the importation of equitable rem-
edies, equitable remedies remain
available and necessary in a small
line of cases. While mandatory dis-
closure and sanctions for bad faith
provide some protection for spouses,
exemplary and punitive damages
remain necessary tools to remedy the
extraordinary pain and suffering
caused by malicious scoundrels.

McLean v. Danicic is a cautionary
tale for those who seek to harm their
spouses emotionally and financially.
The chilling effect of bullying behav-
iour by spouses after separation is
widespread, and often under-
reported, in part because of victims’
fear and their consequent desire to
walk away. The fact is, in family law,
spouses frequently give up their right-
ful claims in the face of seemingly
overwhelming emotional, physical
or financial pressures from a spouse.
Thankfully, the McLean case sends a
strong message that victims can be
protected by our justice system.

72

Money & Family Law ¢ September 2010

.




